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FINAL REPORT

In 2001 on the 15" August, Hon'ble Prime Minister of India
announced launching of a scheme with an outlay of Rs 10,000/ crores
for providing additional wage employment, infrastructural
development and food security in the rural areas. In this regard the
Ministry of Rural Development, after review of on-going schemes of
the Employment Assurance Scheme (EAS), launched Sampoorna
Gramin Rozgar Yojana (SGRY) after merging Jawahar Samridhi
Rozgar Yojana with a new scheme with effect from September, 2001.

The objective of the scheme was to provide additional wage
employment to the rural poor and thus provide food security with
improved nutritional levels. It was a Centrally sponsored scheme on
cost sharing basis between the Centre and the States in the ratio of
75:25 of the cash component of the programme. The food grains
were to be provided to the States free of cost. The Central
Government was to provide entire 100% rice under the scheme. It was
to be open to all rural poor who were in need of wage employment
and were willing to do manual and skilled works in and around their
village. The programme was to be instituted through Panchayati Raj
institutions. In concise terms the scheme was 1o pay to rural poor who
were willing to work. 75% of the man day labour was to be paid in
kind and 25% was to be paid in cash. This process would result in
employment with respectability to the rural poor as well as bring
about development in the rural areas by construction of roads, water
tanks etc. Food grain was to be given as part of wages under the
SGRY to the rural poor at the rate of 5 kg per man day. The State
Governments were free to calculate the cost of food grains paid as pan
of wages at a uniform rate .which could be either BPL rate or APL
rate or anywhere between the two rates. The scheme further spelt out
that the distribution of food grains to the workers under the
programme would be either through PDS (Public Distribution System)
or by Gram Panchayat or any other agency appointed by the State
Government. District Rural Development Agency (DRDA)Zila
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Parishads (ZP) were to make necessary arrangement for distribution
of food grains to the concemmed agency. In the State of Bihar, the
programme was implemented by Gram Panchayats, Panchayat Samitis
and Zila Parishads. The work of Gram Panchayats and Panchayat
Samitis were placed under the charge of the BDOs (Block
Development Officer). The other stream through Zila Parishads was
placed under the charge of the District Engineer and similar level
officers. In overall terms, the DDC (Deputy Development
Commissioner) was incharge of implementation of the SGRY scheme
in each district.

The rice required for payment/supply was to be supplied to the State
of Bihar by the Food Corporation of India (FCI). The FCI was io
supply rice at economic cost. The FCI had declared the rate at which it
supplied the rice to the State of Bihar as Rs 1370/~ per quintal, The
State Food Corporation godowns in various districts were to lift rice
from the nearest FCI godowns.

40% of the funds and food grains earmarked under the first stream
was to be reserved at the district level and was to be utilized by the
Zila Parishads and DRDAs. 60% of the funds and food grains
earmarked under the first stream would be allocated among the
Panchayat Samitis (Intermediate Panchayats). Rice was to be released
to public distribution dealers/ Zila Parishads etc on_the basis of

prepared estimates of works and requirement of rice,

Thus, the SGRY scheme took off in March, 2002. Later, after four
years, the Government decided to close down the SGRY scheme and
introduced a fresh scheme known as NREGA (National Employment
Rural Guarantee Programme). On 9" January, 2006, the Government
of India in the Rural Development Department under the signature of
Mrs Anita Sharma, Joint Secretary wrote to the Secretary, Rural
Development Department, Government of Bihar that the SGRY and
NFFWP will be closed at the end of the financial year i.e. March,
2006,

It would be useful to mention here the difference between SGRY and
NREGA. Under SGRY, workers were to be given 75% wages in kind
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and 25% in cash per man day. Under the NREGA only cash was to be
given. It was written in paragraph-3 of the letter sent by the Secretary,
Ministry of Rural Development to the Secretary, Rural Development
Depariment, Government of Bihar that incomplete works under the
SGRY/NFFWP would be allowed to be completed upto 30™ June,
2006 out of the balance funds available with the districts. Al
paragraph-4 it was laid down that under NREGA only cash would be
given. As such, no food grain would be provided. Lifting of food
grains authorized during the current year under the SGRY and
NFFWP would not be allowed in the subsequent year. The change
from partial grain and cash to entire cash payment was effected to
prevent any possible challenge to the quantum of wages paid to the
workers.. The letter of the Government of India is marked as
Annexure-1. The noting on this letter shows that the letter was sent to
all Deputy Development Commissioners (DDCs) for necessary action.
The closure of the scheme in March, 2006, except in 15 districts
where it was extended till June, 2007, was notified to all officers and
dealers. There is no controversy about it.

After issuing the direction for closure of the scheme, it appears that
the Government went off to sleep. Rice had been issued to several
PDS dealers all over the State. They could not be utilized fully for the
purpose they had been issued. They were pot utilized either on
account of non-issue of permits by executing agencies i.e. BDOs,
Mukhiyas, Panchayat Samitis, District Engineer in the Zila Parishad,
or for want of cash component to be paid along with the rice or for
want of schemes. Government of India realized that some works
which had been taken up in February or March, 2006 may have been
executed only partly and therefore, in March, 2007 the Joimt
Secretary, Government of India vide letter dated 23" March, 2007
reiterated that prior to implementation of NREGA, no new SGRY
scheme should be taken up in districts mentioned in the letter and
therefore, no allocation under the SGRY would be made to those
districis in 2007-2008, All out efforts was required to be made by
implementing agencies at different levels of the districts to ensure that
all works under SGRY were to be completed by 31" March, 2007,
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Such works which could not be completed due to unavoidable
circumstances by 31" March, 2007 had to be completed at the earliest
with balance of funds under the SGRY in each district as on 1* April,
2007. The details of works which could not be completed by 31
March, 2007 was to be compiled and that also in 15 districts only to
be submitted to the Government of India. This compilation was

never done. As a follow up action, Mr Anup Mukherjee, the then

Principal Secretary, Rural Development Department, Government of
Bihar issued instructions vide letter no.7619 dated 13/08/2007 to
concerned DDCs. It was regretted that no report could be sent to the
Government of India in regard to incomplete projects.

It appears that Mr Anup Mukherjee woke up to the situation that
previous instruction in regard to implementation of the NREGA had
not been carried out and grains were left with the PDS dealers. On
21st August, 2008 he held a review meeting of DDCs of the State.
The minutes of that review meeting is annexed herewith and marked
as Annexure-2, j

It was a review meeting in regard to several rural welfare schemes,
The implementation of NREGA, post SGRY, was also one of the
subjects of discussion. At paragraph-9 of the proceedings, it was
recorded that whatever food grain issued earlier, was available, should
be utilized under the NEEGA scheme. It is significant that it was
decided that whatever grains which had not been consumed, the
price thereof should be realized from the dealers at the APL rate
(Rs10/- per kg). The said sum was to be deposited under NREGA
head. I wish to observe that Mr Mukherjee should have given better
thought about the rate of realization of residual rice. Mr Hasnain,
DDC, Samastipur took some steps for realization of the residual rice
on his own in 2007 itself. Another DDC, Munger Mr Arvind Kumar
Singh who took charge from Mr Upendra Kumar, took appropriate
expeditious steps for realization of the price of the residual rice.

Paragraph-9 brings out in clear profile that Mr Anup Mukherjee was
aware of the fact that grains issued under SGRY had not been fully
consumed and were lying with the PDS dealers. Photocopy of the
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proceedings of the review meeting has been supplied to this
Commission. There is a noting on the proceeding at the top “e-mail
10/09/08”. The copy further shows that on 15092008 by Memo
Mo.1123 copies of the memorandum of the review meeting were sent
to all Programme Officers of the district for information and necessary
action. The document also shows that the copy thereof had been sent
to Deputy Development Commissioner-cum-District Programme
Coordinator, Zila Parishad, Vaishali.

The State could not furnish the names of the DDCs who had attended
the review meeting.

The proceeding of the review meeting shows three things. Firstly, that
till that date no step had been taken in order to solve the problem of
disposal/sale of residual rice and secondly, all the DDCs knew that
there was grain available with the PDS dealers and thirdly, none of
them took any step to report in writing to the Collector, Commissioner
or State Government about the rice lying with the PDS dealers. It
further shows that no SDO or DM or Commissioner took any interest
in the implementation/working of the SGRY scheme. If they had
taken interest in the scheme, as was enjoined upon them by
government order, they would have known that grains were in deposit
with grain dealers which problem had to be tackled. They all stated
that there was no instruction in this regard. In my view, they were
required to inquire from the subordinate officers and to seek
instruction from superior officers: SDO to Collector, Collector to
Commissioner and Commissioner to the State Government. None of
them sent any report nor did any of them seek any instruction.

Things started moving when Office of the Accountant General, Bihar
reported to the State Government about mismanagement of the
scheme at Laxmipur block in the district of Jamui and Nawada
district. The Accountant General did not specify the amount of loss to
the State. The report was placed before the Public Accounts
Committee of the Bihar Legislative Assembly. That Committee -
Public Accounts Committee was of the view that the State had
suffered loss of about Rs 321 crores due to negligence of Officers.
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The State was directed to take steps for realization of price of the
residual rice so that the loss to the State exchequer may be recouped.
Then the wheel of the Government started moving. Mr Mathew,
Principal Secretary, Rural Development Deptt issued orders dated
30/06/2011 to the District Magistrates to take steps to realize the value
of the residual rice @ Rs 1370/~ per quintal. As a sequel to it, notices
were issued calling the dealers to deposit the value of the rice @ Rs
1370/~ per quintal. That brought about a flood of writ applications
before the High Court challenging the demand of the price as well as
the rate of realization of the price of the residual rice. Their stand in
the writ applications was that the rice had deteriorated and become
useless and therefore, they had destroyed them. Their stand further
was that they were under no obligation to preserve the rice and
therefore, they were not liable to pay for the deteriorated rice.

Things would have remained dormant if the Accountant General's
Office had not sent a report to the State of Bihar in regard to improper
utilization of rice. The Accountant General reported in 2009 that Rs
£6.53 lakhs worth grains meant for distribution to daily wage workers
had been misutilised and Rs 11.51 crores worth of rice had not been
utilized. It was stated in the report that while auditing the books of a
dealer in Laxmipur block in the district of Jamui, it was found that he
had lified 852.22 quintals of rice. Till August, 2007 the dealer had
utilized/distributed 196.70 quintals of rice leaving a balance of 655.52
quintals in the store. BDO, Laxmipur had informed the DIDC and the
District Magistrate, Jamui that the dealer was neither issuing rice
despite issue of permits nor was he cooperating in physical
verification of the rice. Similar report was made in regard to dealers in
the district of Nawadah. At Nawadah the audit showed that 30,973
quintals of rice had been lifted. 5,609.24 quintals of rice had been
utilized, 8,354.75 quintals had not been utilized. Thus, 11.51 erore
rupees worth of rice had not been accounted for. This state of affairs
shows that something foul was going on in the districts and the
Collectors were unware of the situation and were not alert at all,

This action of the Government for realization of price of the residual =
rice brought about a flood of writ applications in the High Court. The
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first writ application was filed by Raiful Azam & two Ors in CWIC
No.5638/2011. Another writ application was filed by Sadanand Yadav
in CWJC No.19529/2011. In all 141 writ applications involving more
than 216 PDS dealers were filed challenging the demand made from
them by the authorities.

In course of hearing, it was stated on behalf of the State of Bihar that
the State had suffered huge loss. Sometimes it was said that the loss
was to the tune of Rs 334 crores and sometimes the figure was given
as Rs 321 crore and lastly learned Principal Additional Advocate
General said that it was to the tune of Rs 215.89 crores.The writ
applications were heard by Hon'ble Mihir Kumar Jha J. His Lordship
found that the dealers had behaved in dubious ways and officers also
had done no better. His Lordship was of the view that the whole truth
covering the whole State would not come out by deciding the limited
writ applications one by one. His Lordship's view was that the
situation required a deep probe into the functioning of the SGRY and
the attitude of dealers and officers. His Lordship’s view was that not
only the dealers but the delinquent parties, the officers from
Commissioners down to SDOs, BDOs, Panchayat Secretaries, District
Engineers had also something to account for. His Lordship therefore
ordered for a judicial inquiry. His Lordship observed that several
aspects of the matter had not been gone into while disposing of
several other writ applications (as in the case of Yamuna Nayak) as all
aspects had not been taken note of. His Lordship observed:-

Para-79:“This Court, however, would immediately clarify that the
individual facts of the case of Yamuna Nayak (supra) or the
pleadings made therein cannot cover the case of all 4985 PDS
dealers, inasmuch as, from the facts noted 1o these five cases
alone, it would become clear that the allotment order of rice
to the PDS dealers had contained certain terms and conditions
including the provision for payment of
transportationhandling/storage expenses. Yet again, from the
facts of these five cases alone, it would also transpire that the
petitioners when asked to make payment of the balance
amount of rice lefl with them had also made certain payment.
All these aspects noted herein were not noticed in the case of
Yamuna Nayak (supra) and, therefore, this Court would not
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exonerate the petitioners and/or PDS dealers but then there is
also individual defence different from the case o case which
has to be taken into account while fixing the individual
liability for payment of balance amount of price of rice for
which they have been subjected to either demand notice or
certificate proceedings. This job of factual analysis of each of
the PDS dealers including the petitioners cannot be done by
this Court in exercise of power under Article-226 of the
Constitution of India and, hence, the necessity of an
independent  Enquiry  Commission  specially  when  the
Government before this Court had repeatedly tried to give a
clean chit to the Divisional Commissioners, Collectors and
Sub Divisional Officers.”

Page-80:"All these aspects therefore will require some fact
finding by way of leading of evidence. The deck for such
enquiry now has been cleared in the form of availability of
the name of PDS dealers with quantity of rice allotted to them
and the amouni which is said 1o be realized from them on
account of their remaining undistributed in the stock and
ultimately making them liable either by way of demand notice
or certificale proceeding.”

Para-81: “As noted above, more than 689 criminal cases
have also been filed apart from institution of 4985 number of
certificate proceedings which have caused havoe with the
PDS dealers including the petitioners who have either
voluntarily or under coercion have deposited the amount as
also amount as shown in the pleading portion of these writ
applications.”
In the above situation, His Lordship held that a high level inquiry
commission headed by a retired Hon'ble High Court Judge as agreed
by all the parties was found to be absolutely necessary to go into all
relevant aspects arising in respect of recovery of loss of Government
money in SGRY as found in the report of the CAG. For going into the
root of the matter, His Lordship directed constitution of a 3-Man
Inquiry Commission headed by Hon'ble Justice Uday Sinha (myself),
a retired Judge of the Patna High Court who would be assisted by two

Members namely; Mr Sanjay Kumar Singh, a retired 1AS Officer
and Mr Arun Kumar Singh, a retired Officer of [A&AS.
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18- Hon’ble Mr Justice Jha set down the matters to be inquired into in
para-89 which the inquiry commission had to look imto. The
Commission “for this purpose shall go into the following aspecis :-

{i)The quantum of the actual loss sustained by the Government.

(ii)The terms and conditions of allotment of rice to PD5S dealers
under SGRY for its distribution to the beneficiarics.

(iii) The manner of allotment of rice to the PDS dealers.

(iv)The payment of transportationhandling/storage charges to the
PIIS dealers

(v)Price of rice on which recovery had to be made.

(vi)Whether 5994 PDS dealers (probably mistake for 4985 PDS
dealers as mentioned in paragraph-79 of the High Cournt order) alone
will be responsible for recovery of the aforesaid loss or even the
Officials entrusied with the task of regulating and monitoring the
scheme including 48 Divisional Commissioners, 204 Collectors, 202
Deputy Development Commissioners, 412 Sub Divisional Officers
apart from 2640 Block Development Officers as well as concerned
person of Zila Parishad/Panchayat Samiti/Gram Panchayat including
Panchayat Secretary and Mukhiya.

(vii)The Inguiry Commission in fact will also have to fix the
quantum of recovery from the PDS dealers andfor officials so that
not only 5994 PDS dealers being subjected to atleast 689 criminal
cases and 4985 certificate proceeding alone are not made liable in
isolation unless the Inguiry Commission comes to the conclusion
that they discharged their duties religiously in the matter of
monitoring and supervising SGRY scheme all over the State.

(viil)The Inquiry Commission may also go into any other related
aspect for ensuring recovery of the total loss of revenue caused to
the State exchequer in the execution and implementation of the
SGRY scheme all over Bihar in the period 2002-2006; and

(ix)The Inguiry Commission will also be free 1o make any interim as
also final recommendation for recovery of entire loss 1o the
Government under the SGRY scheme.
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19-  In compliance of the order of the High Court dated 21" October, 2015,
the State Government issued a notification dated 18" January, 2016
creating this Commission which read as follows :-

S.0.14 dated 18™ January, 2016 - In compliance of the order
passed by the Honourable High Court in the CWIC No. 19529201 1-
Sadanand Yadav & Others Versus State of Bihar & Others and other
batch cases, Government of Bihar has decided 10 appoint a Judicial
Commission of Enguiry for lixing the responsibility for the loss of
residual food grain after the closing of Sampumna Gramin Rojgar
Yojana and National Food for Work Scheme between 2002 to 2006,
in exercise of powers conferred under Section 3(1) of the
Commission of the Enquiry Act, 1952 (No.60 of 1952).

MNow, therefore, the Governor of Bihar is pleased to constitute a three
member Commission of Inquiry under the Chairmanship of
Honourable Justice Mr Uday Sinha. Retired Judge of Patna High
Court, Mr Sanjay Singh (later amended as Mr Sanjay Kumar Singh),
Retired 1AS and Mr Arun Kumar Singh, Retired Indian Audit and
Accounts Service will be members of the Commission. Mr Shashi
Bhushan Yerma, retired Joint Secretary 15 nominated as Secretary to
Commission of Enquiry.

2, The Commission will have the following terms of reference :

a. to determine the responsibility for the lapses for the
loss of food grain and for realization of equivalent amount of the
same afler the closure of Sampurna Gramin Rojgar Yojana and
Mational Food for Work Schemes.

3 The Governor of Bihar is further pleased to exercise powers
conferred by sub section (1) of Section 5 of the said Act to direct
that all the provisions of sub section (2)(3W4) & (5) of the said
section shall apply to this Commission.

4. The Commission shall submii its report within six months
from the date of this notification.

By order of the Governor of Bihar,
Sd/- Pramod Kumar Bihari,
Special Secretary to Government™.

20-  Those were the parameters of the Judicial Inquiry Commission. The
Chairman and Members assumed charge on the 19" January, 2016.
The functioning of the Commission was delayed for want of proper
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accommodation and infrastructure. These were provided in April,
2016. The Commission commenced its deliberations thereafter.
Dealers in Vaishali were noticed by publication in newspaper.
Individual summons were also issued to them. Progressively cases of
some other districts were also taken up.

The foremost duty of the Commission was to assess the quantum of
actual loss sustained by the Government. This was not possible in the
absence of audited report in regard to residual rice from different
districts. The Commission therefore, took up the cases of individual
dealer in the districts mentioned above. The assessment of the loss
entailed collection of figures of rice lifted by the dealers till March,
2006 or afterwards. For this purpose all Collectors were instructed to
send statement of grains lified and distributed by the dealers.
Statements were received in a tardy manner from some districts but
they were not received even till June, 2016. From Katihar audited
statement was received in November, 2017. Some District Magistrates
did not consider it their duty to furnish the appropriate figures to the
Commission. The Commission therefore, proceeded with the figures
made available to the Commission.

On 30" June, 2017 Mr Sanjay Kumar Singh and Mr Arun Kumar
Singh, the two Members relinquished office.

The fact of relinquishment of office by two Members namely; Mr
Sanjay Kumar Singh and Mr Arun Kumar Singh was brought to the
notice of the Chief Justice, Patna High Court by the Chairman.
Hon'ble Chief Justice treated the letter of the Chairman as
interlocutory application. Afier hearing the parties, His Lordship
passed order that in the changed circumstances, the State Government
was of the view that a single member Commission be appointed for
smooth functioning and to proceed with the work which was entrusted
to the Commission. His Lordship also modified the scope of inquiry
by the Commission so as to confine the adjudication disputes raised
by writ petitioners who had filed the writ petitions in the High Court
and not all PDS dealers in the State of Bihar.
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In the changed circumstances, the wings of the Commission were
considerably clipped and instead of assessing the total actual loss to
the State, the inquiry remained only an inquiry into the grievances of
the dealers who had moved the High Court and filed writ petitions.
Thus the judicial inquiry was substantively aboried. A copy of the
order dated 02/08/2017 passed by Hon'ble Chief Justice, Rajendra
Menon in LA, No.5268/2017 is annexed as Annexure- 3.

The direction of the High Court was, that the “Commission shall
cause an  inquiry only with regard to grievances of such of the
persons who had filed writ applications in the High Court pertaining
to the order passed on 21/09/2015 in CWIC No.19529/2011 and
analogous cases. Such inquiry shall be confined to the adjudication of
the dispute raised by the writ petitioners who had filed writ petitions
before this Court and further, the persons or PDS dealers who were
not parties in the writ petitions or who had not ventilated their
grievances in the writ petition or before the High Court shall not be
permitted to take up the issue before the Commission. The
Commission was further enjoined to ensure that the conditions
stipulated in the original order passed on 21/09/2015 with regard to
deposit of 50% of the original demand for the purpose of preventing
coercive action shall continue to remain in operation,”

The Commission, after issuing notices to the dealers who had filed
writ applications, passed final order on their grievances. The
Commission took up 141 writ applications but heard more than 216
petitioners  because some writ applications contained several
petitioners. All of them were noticed and heard individually
personally or through lawyers.. The orders passed on the writ
applications have been enclosed in Volume-11. All the orders have
been placed on the website of the Rural Development Deptt
(rdd.bih.nic.in).
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DID_THE GRAINS BECOME ROTTEN AND WERE THEY THROWN
AWAY OR WERE THEY DIVERTED INTO BLACK MARKET :

The dealers have advanced their submission that the grains became
rotten and were thrown away by them and therefore, they was no
liability upon them to pay the price of the decomposed rice.

The dealers objected to the demand of price of the rice firstly; on the
ground that they had not been told that they would be liable 1o pay the
price of the residual grains. The second objection was that there was
no obligation upon them to keep the rice in good order. Their stand
was that the State did not provide adequate facility for preservation of
rice. The third objection was that the rate at which the price was
demanded was unconscienable. According to them the calculation of
wages for workers was @ Rs 6.22 per head and therefore, this was the
maximum sum which the Government could demand from the dealers.

It is elementary that the PDS dealers had not paid for the rice
delivered to them. That was given to them free as trustees. It is
therefore axiomatic that in case of malfeasance or misfeasance, they
would be liable to pay their price. The stand of the dealers that they
had not been told that they would be liable to pay the price of the
residual grains and therefore they would not pay. It is a silly stand.

That argument urged an behalf of the dealers ought to be rejected
outright.

The first question that arises is whether there was any liability upon
the dealers to keep the grains in perfect order. In that connection it is
relevant to look at Clause-16 of the license granted to the petitioners
under the Public Distribution System (Control) Order, 2001 which
reads as follows :-

Clause-16:"The licensee shall keep the essential commodities in
proper manner and take adequate measures 1o prevent it from the
damages due to ground moisture, rain, insects, rodents, birds, fire
and such other causes are avoided.™

It is useful 10 take a view of Clause-19 also of the said order which
reads as follows :-
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Cluase-19:"The licensee shall provide accounting of the actual
distribution of essential commodities and the balance =tock in the
end of the month and to submit a report to the Block Supply Officer
with a copy to the Gram Panchayat on demand.

From the above, it should be appreciated that there was a duty cast
upon the license holders to preserve the grains in good order. There is
nothing in the rules or act indicating that the Government would
provide amenities to the dealers for preserving the grains. It should
also be appreciated that the grains under SGRY was not given to each
and every dealer but it was done on selective basis. Thus it will not be

right to say that there was no obligation upon the dealers to preserve
the grains.

The dealers were trustees of the grains. If the grains deteriorated or
were spirited away it would amount to embezzlement of the property
entrusied 1o them. If the trust is betrayed it is elementary that the
dealer would be liable to defray the value of the entrusted grains.
Even before the introduction of SGRY scheme the dealers were under
obligation to preserve the grains. That condition would continue even
when the dealers were functioning under SGRY. It is therefore not
open to the dealers that they were not liable to pay the price of the
grains as they had not been told that they would be liable to pay for

the residual rice. The monthly statements as required by Clause-19
of the License Order were never complied by them.

Clause 19 quoted earlier enjoined the dealers to provide account of
actual distribution of essential commodities and the balance stock in
the end of the month to the Block Supply Officer. If this had been
complied by the dealers it would show clearly that there was no
rotting of rice. That is why they never submitted monthly statement of
account 10 the Block Supply Officer with copy 1o the Gram
Panchayat.

The dealers have stated in every case that the grains became rotten
and they threw it away. This question is one of fact as well as law.
Prior to the demands none of the dealers had informed any State
authorities that the grains had deteriorated and become useless. They
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stated before the Commission that they had stated orally about the
conditions of the grains. 1 regret I am unable to see any merit in their
belated oral statement ten years after the closure of the scheme about
the rotten condition of the grains. No documentary proof has been
produced by any dealer in regard to the rotting of the grains Several
BDOs and superior officers were asked whether they had been
informed about the grains having become rotien. They all stated that
none of the dealers stated before them that the grains had rotten and
they had been thrown away. In the absence of any documentary proof
of having informed the authorities about the rotting of grains, 1 am
unable to accept that the grains got rotten and they had thrown them
away and as a matter of fact | hold accordingly:

Even if the grains had deteriorated, they had no right to discard them
as they liked. There is a full paraphernalia for disposal of deteriorated
rice. That could have been gone through if the dealers wished to throw
them away. | for one, cannot conceive of hundreds/thousands quintals
of rice having been destroyed and thrown which would entail further
expenditure in handling and carting them.

There were two options open to the dealers; one was to suffer the
rotting and throwing away the rice and the second was to sell them in
dubious (black) market. Question is what a grain dealer would prefer?
The obvious answer, to my mind, is that a grain dealer would utilize it
for black marketing and to use the story of the grains having become
rotten as a ploy to cover their nefarious game. Two former Collectors
of Vaishali district were questioned whether they had been informed
of the grains having been rotten and thrown them away. They all said
that no one ever informed them about it. The course of throwing away
so called rotten rice would have raised hue and cry, as a scandal in the
villages in which they would have been thrown. Further, rotten rice
could be used as chicken feed or manure.

Therefore, the dealers had no right to throw the residual rice. The
normal honest course for the dealers would have been to inform the
authorities that they were going to throw out the so-called rotten rice
and thereafter, inform the authorities that they had done so. Such
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information was never given to the authorities by any of the dealers.
In absence of such conduct by the dealers, | am sanguine that the rice
did not rot but had been disposed of in the black market surreptiously.

There is yet another aspect of the matter. The huge volume of rice said
to have been deteriorated would not have taken place in one day.
Clause-19 of the license enjoins (quoted above) that the licensee shall
provide accounting of actual distribution of the essential commodities
and balance stock at the end of the month and submit report to the
Block Supply Officer. If the grains had deteriorated, they should have
stated in the monthly statement about the quantity of rice: rotten and
disposed of every month. Two Collectors of Vaishali, Dr.Pratima S.
Verma and Mr.Atish Chandra stated that there used to be regular
monthly Shivir but no one officer or dealer complained that the grains
had become rotten.

The Commission examined some persons of the relevant area in
Vaishali and inquired about the condition of the residual rice. One Raj
Marayan Singh who has Panchayat Secretary of Saharia Gram
Panchayat of Jandaha block stated in his deposition on oath that PDS
dealer Raj Kishore Singh of his Gram Panchayat never informed him
that the rice in his stock was getting rotten.

Surajdeo Singh, a Panchayat Secrtary of Hussaina Khurd deposed that
Ram Bharos Singh, a PDS dealer in his Gram Panchayat never
informed him that the rice in his stock was getting rotten.

Raj MNandan Singh of Chak Jamal Panchayat also deposed that PDS
dealer Ravindra Singh never informed him that the rice in his shop
was gelling rotten.

Binod Kumar Rakesh, Panchayat Secretary of Daudnagar Panchayat
(Aurangabad) also deposed that PDS dealer Vijay Singh never
informed him that SGRY rice was getting decomposed.

Binod Kumar Gupta, Panchayat Secretary of Majrohi Sahariva
Panchayat deposed that PDS dealer Raj Kishore Singh never informed
him that 186 quintals of rice in his stock was gelting rotien.
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The oral evidence of the Officers convinces me that the story of
rotting of rice was a cock and bull story to cover the nefarious design
of diverting the grains in the black market.

Taking all aspects of the matter, 1 have not the least doubt in

holding that the rice had been sold by the dealers in black market.
The allotment of rice to them was a God sent opporiunity _to

enrich _themselves. In my view, thev made full use of the
opportunity which had fallen in their lap. Thev sold the grains in
black market and enriched themselves. The rice had not rotien,
The case of discarding the rice as rotten is totally unacceptable. |
reject it outright.

Another question which some dealers raised was that they had been
forced to accept custody of the grains. I cannot accept this at all. No
grain dealer would miss the opportunity of getting thousands of
quintals which provided lee way to make good time. No_dealer has
produced any document to show that he was not willing to
undertabke this obligation. Some dealers stated to have been
threatened with cancellation of the license if they did not cooperate in
the working of SGRY scheme. This attitude of the authorities, the
dealers state, was a threat to them to accept the rice. | am unable to
accept this as a threat. | do not think that this was so in every case.
The authorities would be fully justified in cancelling license of any
dealer if he did not accept the obligation under the SGRY scheme.
The warning of cancellation of license in not cooperating with the
SGRY scheme was fully justified. The dealers having been chosen
under the SGRY scheme on a selective basis shows that it was not
forced upon them. | have no doubt that the dealers must be longing to
get the rice. This was God sent opportunity to the dealers to get the
rice as much as they could and there was no question of forcing them
to receive the same. DDCs and other officials rejected the stand of the
dealers. None the less the threat of cancellation of license was fully
Justified.

48- My conclusion that the grains had not become rotten, gets re-enforced

by the fact that seven dealers in Katihar namely; Kali Charan Mandal,
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Mansoor Alam, Md Qayyum, Rajendra Poddar, Jalaluddin Khan,
Tilotama Devi and Zainul Ansari did not get their accounts audited
despite ten reminders to them. Sita Devi, a dealer in Dharahara block
in the district of Munger was also noticed to appear for audit but she
never appeared for the audit. The audit would have revealed that the
grains had been sold in the black market. Similar is the case of
Bhawesh Kumar Bhaskar, a dealer of Tardih block in Darbhanga
district who tried to escape the liability of payment of price of 1936
quintals of residual rice by refusing audit for 10-11 years,

The stand of the dealers that the grains had become rotten for non-
distribution for a long time gets completely blasted by the example of
Meena Devi, a PDS dealer within Loharpur Panchayat who stated in
writing to the BDO, Nawada block that she had lified rice between
2005 and 2006 under the SGRY and after distribution, residual rice
was still in her godown. She wrote to the BDO that he was welcome
to visit her godown and examine them. The quantum of demand is a
different matter but her statement shows that even in 2011 the grains
were intact and had not deteriorated. In my view it would not be
correct to assume that the rice had become rotten (useless) because of
lapse of time.
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TERMS AND CONDITIONS FOR PDS DEALERS:

The duty prescribed for the Commission was to determine the terms
and conditions of allotment of rice to the dealers under SGRY for
distribution 1o beneficiaries. This condition gets dovetailed with the
fourth condition namely; ascertainment of the payment of
transportation/handling/storage charges to PDS dealers.

The dealers were all PDS dealers in terms of Licensing Order from
before the Commission came into operation. The conditions
prescribed for the dealers were that they were to lift the grains from
the SFC godowns and were to be paid transportation and handling
charge. There was no other condition for payment to the dealers. No
storage or commission was to be paid. Some of the dealers made a
grievance about it but they could not show any material to indicate
that anything apart from transportation and handling charge was to be
paid to them under the SGRY scheme. The dealers were required to
deliver rice free of cost on permits/coupons/parchas issued to them by
the BDO or the authorities of the Panchavat Samiti or the Zila
Parishad by the authorities like DDC or the District Engineer. The
dealers must have been getting paid for transportation and handling of
rice for BPL/APL from before the implementation of the SGRY
scheme in terms of other schemes.

The dealers were required to lift rice from State Food Corporation in
accordance with the order of BDO or Officers of Zila Parishad. The
dealers had not to pay for the grains. After having received the grains,
they were to deliver rice free in accordance with the direction of the
Mukhiva or BDO or Panchayat Samiti or Zila Parishad in accordance
with previously approved schemes. In this connection, it is
noteworthy that the dealers were 1o receive transportation and
handling charges. All the dealers were holders of food grains license
in terms of food grains licensing order from before the launching of
SGRY scheme,
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PAYMENT OF TRANSPORTATION AND HANDLING
CHARGE TO THE PDS DEALERS :

This Commission is required to give its recommendation is in regard
to the transportation and handling charges to be paid to the PDS
dealers. At the initial stage, | had passed order for payment of those
charges (@ Rs 50/- per quintal. After | had passed the order, new facts
came to light and [ felt that my order for payment of transportation
and handling charges @ Rs 50/- per quintal was wrong and required
reconsideration. | therefore, issued order putting a restraint upon
payment of transportation and handling charges until the submission
of final report of this Commission. | am now giving my deliberation
after serious thought on the question.

There are three kinds of material for ascertaining the amount which
the dealers could be paid as transportation and handling charge. The
first material is letter No.83/C dated 14/03/2002 sent by Mr KAS
Subrahmanian, Commissioner & Secretary, Rural Development
Department. This letter gives an indication that Rs 50/- per quintal
was to be paid to the Food & Civil Supplies Corporation as
transportation and handling charges. This letter was sent to all the
Deputy Development Commissioners with a copy to the Managing
Director, Bihar State Food & Civil Supplies Corporation. This amount
of payment was natural as all grains to be distributed were to be done
through the State Food Corporation after lifting them from Food
Corporation of India.

Another letter which has bearing on the subject is letter No.4695 dated
07/06/2011 from the Managing Director, Bihar State Food & Civil
Supplies Corporation. This letter is addressed to all the District
Managers of the Corporation. This letter was really for the purpose of
directing the district units indicating that the SFC was to receive Rs
37/- per quintal as transportation and handling charges. Thus out of Rs
50/- as directed in the letter of Mr KAS Subrahmanaian, the SFC had
to retain Rs 37/-. Since the Corporation did not transport the grains to
the dealer, the charge for it was payable to the PDS dealers. That sum
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would be Rs 50/~ less Rs 37/- i.e Rs 13/~ per quintal. This is what the
PDS dealer was to get as transportation and handling charges.

In support of my above conclusion, I have the statement of the three
petitioners in CWJC No.5638/2011- Raiful Azam & Ors Vrs State of
Bihar & Ors. In paragraph-7 of the writ petition, it has been stated as
follows :-

“The PDS dealers were required to lift food grains from the SFC
godown, Chanpatia for the purpose of distribution to the persons
duly authorized by the Block Development Officer, Sikta andior
Panchayat authority. The petitioners submit that it was agreed
between the dealer and the respondent authorities that the dealer
would a riing the food grains from SFC
odown, Chanpatia to their wn (@ Rs 13/- per quintal.”

If such an undertaking was given by the authorities, it would be quite
sensible. 1 have no reason to doubt that such a provision was provided
by the authorities.

The petitioner in CWJC No.19529/2011-Sadanand Yadav Vrs State of
Bihar also stated in his show cause before the Deputy Development
Commissioner, Munger as follows :-

“It is also relevant to state here that under the scheme the petitioner
was fo be treated only as a camer and store keeper and for that
purpose, he was to be paid Rs 13/~ per quintal as handling expenses
by the Government. It is a matter of record that he has not been paid
even a single penny for the same. He was to be paid Rs 13/- per
quintal as handling expenses.”

Petitioner Sita Devi, a PDS dealer within Dharahra block in the

district of Munger at paragraph-14 in her writ application before the
High Court (CWIC No.21284/2011) also stated as follows :-

“14= That it is a matter of record that the petitioner has not been  paid
even a single penny Gl date for the delivered rice although she is
entitled for handling expenses as well as the transportation cost (@)
Rs 13/ per quintal i.e. Rs 19,500/- as guaranteed under the scheme.”

And again, Suresh Prasad, petitioner before the High Court in CWIC
No.6570/2013 stated at paragraph-11 as follows :- g
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“11- That it is also relevant 1o state here that under the scheme the
petitioner was to be treated only as a carrier and store kecper and for
that purpose he was to be paid Rs 13/~ per quintal as handling
expenses by the Government. It is a matter of record that he has not
been paid even a single penny for the same although he is entitled
for the handling expenses 1o the tune of Rs 23,738/

At pargraph-12 he claimed that :
“12- he is emitled to storage rent of Rs 180,000/~ @ Rs3000/- for a

period of five vears due to non-issuance of valid permits which is
still due and lying with the respondent authorities.”

There is no merit in the claim for storage charge.

After the candid statement of Raiful Azam, Sadanand Yadav, Sita
Devi and Suresh Prasad Sah, there is no room for doubt that the
petitioners had been told that they would be getting Rs 13/- per quintal
as transportation and handling charge. In that background, my earlier
order in case of some dealers for payment of Rs 50V- per quintal as
transportation and handling charge was based on misinformation. The
order for pavment of transportation and hanlding charges @ Rs
50/ is held to be NON EST. It is regretiable that the officers- BDOs
and DDCs did not inform the Commission that the dealers knew very
well that s 13/ would be the transportation and handling charges.
The Rural Development Deptt also at the initial stage failed to clearly
set out the sum payable to the dealers.

Thus, the terms and conditions for allotment of rice to the PDS dealers
were that the dealers would act as carriers. Nothing else was to be
paid for that. The dealers were to get only Rs 13/~ per quintal as
handling charge. This conclusion answers the second condition for
inquiry laid down by Hon'ble M.K. Jha J.

The only question which remains is whether the dealers would be paid
transportation and handling charge by the Collector or the State Food
Corporation. If the State Food Corporation (SFC) had received
transportation and handling charge (@ Rs 50/- per quimal, the SFC
must pay the transportation and handling charge @ Rs 13/- per quintal
to the dealers. On the other hand if the SFC had not received the
transportation and handling charge, the Collector must pay to the
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dealers the transportation and handling charge. This matter must be
decided by the Collector himself. In my view the proper course would
be to pay to the dealers the transportation and handling charges by
adjustment from the sum demanded from the dealers. Copies of the
letters written by Mr KAS Subrahmanian and Mr Pradeep Kumar are
enclosed with this report as Annexure- 4 and 5 respectively.

The third condition for inquiry was the manner of allotment of rice to
the PDS dealers. In this behalf it has to be said that the grains were to
be supplied to the State Food Corporation (as Agent of State of Bihar)
by the Food Corporation of India. The rice was to be delivered to the
nearest godown of the State Food Corporation in order to minimize
expenses of transportation. After the grains had been lified by the
State Food Corporation, rice was to be allotted to different PDS
dealers by the BDO or Panchayat Secretary or District Engineer of
Zila Parishad and the DDC who has overall incharge of the scheme.
The BDOs or Zila Parishad Officers were to issue release orders to the
State Food Corporation. Thereafter, the dealers would lift the rice
from the State Food Corporation. The dealers were to release grains to
either the Mukhiya or to the executing agencies only on the basis of
coupons or parchas issued by the executive agencies of the BDOs or
other Officers. All dealers were required to maintain Siock Register
showing the quantity of rice lifted by them and the quantity of rice
delivered to different executive agencies. Further every PDS dealer
was required to submit monthly statement of his stock. This was
however complied only by default. Consequently, the BDOs or DDC
never submitted the status report to the State Government. This fact
was noticed by Mr Anup Mukherjee, the then Principal Secretary,
Rural Development Depit. who recorded in the proceeding that status
report has not been sent. Further it may be stated that in the beginning
of the wyear, every DDC was required to check and approve all
schemes of work. The Government was not obliged to provide any
assistance in preserving the rice. The rice was 1o be delivered only to
such dealers who had the capacity to store them. Whether this was
complied by the dealers or not or by the BDOs is a big question. It
appears that the dealers did not possess the requisite capacity to
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maintain the quality of rice but accepted them for the reason that that
was an occasion for them to make hay while the sun shone. Those
were the method of allotment of rice to the dealers,

At paragraph-18(B) Mr Justice M.K. Jha directed the Commission to
ascertain the price of rice on which recovery had to be made. That
brings us to the question of rate of realization.

The matter under examination has become about 17 years old. No
Officer of that period during 2002-2006 is available 1o enlighten this
Commission. On the basis of materials available before this
Commission, my conclusion in regard to the transportation and
handling charges of Rs. 13/- per quintal should be paid to the dealers
if not paid already.
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RATE OF REALISATION :

I had heard the parties either in person or through counsel on the issue
of rate of realization for the residual rice from the dealers. A general
notice had been published in the press to all dealers in regard to the
stand on the rate of realization. Some lawyers appeared and submitted
that the rate of realization could only be Rs 622.50 per quintal which
was the rate at which Government was caleulating the wages to be
paid 1o workers. I heard the counsel at length. In my view, there is no
substance in the stand that the dealers were liable to pay only Rs
622.50 per quintal. The FCI had declared its economic cost for SGRY
as Rs 1370/- per quintal. The State Government had laid down that it
would purchase rice at_economie cost. In that situation, the State
Government is fully justified in demanding Rs 1370/~ per quintal as
the price of rice. The subsidized rate of rice as APL or BPL cannot
form the basis of the realization. If the entire rice had been distributed,
the dealers would not be liable to pay anything but since the entire
rice was not distributed and found its way in the black market, they
were certainly liable to pay the economic cost. The State Government
was therefore fully entitled to realize the price of residual rice @ Rs
1370/- per quintal. The State Government Circular issued by Mr §.
Mathew, Principal Secretary, Rural Development Depit. was well
founded. In my view, the realization must be done @ Rs 1370/~ per
quintal. This concludes the discussion in regard to the rate of
realization. | have passed this order earlier also and 1 am mentioning it
in this report as well. My earlier order dated 30/05/2017 is also
annexed as Annexure- 6.

Most of the PDS dealers working under the food grains licensing
order, were involved in the various welfare schemes namely: Jawahar
Rozgar Yojana, Food for Work Scheme and were lifting rice in
accordance with those schemes. The incidence of those schemes were
different from the incidence under the SGRY scheme.

I'had occasion to examine the audit of Katihar district at some depth.
I found that 10 dealers failed to join the audit for six years although
they were repeatedly told to get the audit done. After six years fudged
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up papers formed the basis of audit. The auditor himself of M/S
Ramakant Jha & Co did not examine the matters and left the audit 1o
its employees (Clerks etc). They were too willing to help the dealers.
In some occasion | rejected the audit report. The audit report
especially in regard to Abdul Razzaq and Amanullah (Enayatullah)
were clearly unacceptable. Similar situation appeared in case of a
dealer of Tardih block of Darbhanga district which has already been
mentioned earlier. The Commission did not have the time and
opportunity to examine the working of audit in other districts,
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DELINQUENCY OF COLLECTORS & COMMISSIONERS :

In the original notification the Commission had been enjoined to fix
responsibility to the loss of residual food grain after closure of the
SGRY scheme. In this behalf the role of Commissioners, Collectors
and SDOs was also considered.

The fact that thousands of tons of rice was with the dealers was an
established fact. In that situation, the former Collectors of Vaishali
stating that no one informed them about the existence of huge volume
of rice shows either that the claim of holding of monthly Shivir was a
false claim or that they knew about it but concealed the fact from the
Commission. Either situations are deplorable,

The Collectors of the district and the Commissioner had their own
role to play in the functioning of the scheme. In Chapier VII of the
guidelines framed by the Central Government, it was laid down a1
paragraph 7.1.1, 7.1.2 and 7.1.3 as follows :-
7.1.1 — Vigilance & Monitering Commitiees at the State, District and
Panchayat Samiti level constituted for overseeing the various
programmes of the Ministry of Rural Development will also be

responsible to monitor the implementation of the works under the
first and second streams of the SGRY'.

7.1.2 — Schedule for inspection of works — For effective
implementation of the programme, the officers at the District, Sub-
Division and Panchayat Samiti levels must closely monitor all
aspects of the programme through visits to work sites in the interior
areas, A schedule of inspection, which prescribes the minimum
number of field visits for cach supervisory level functionaries from
District to Panchayat Samiti level should be drawn up by the Zila
ParishadMRDAs and strictly adhered to. A copy of the inspection of
schedule drawn should be sent to State and Central Governments for
information.

7.1.3 - The officers dealing with the SGRY al the State headquarters
shall visit Districts regularly and ascertain through field visits that
the programme is being implemented satisfactorily and that
execution of works is in accordance with the prescribed procedures
and specifications.
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From the above it will be observed that Monitoring Committees at the
State/District/Panchayat level had to be constituted. There is no report
of setting up of any Monitoring Committee. In terms of paragraph
7.1.2 Officers of the District/Sub-division etc were strictly enjoined to
closely monitor all aspects of the programme to visit the work site in
the interior area. A schedule of inspection which prescribes the
minimum number of visits for each supervisory level functionary
from District to Panchayat level should be drawn up by the Zila
Parishad'DRDA and strictly adhered to. A copy of inspection
schedule drawn was to be sent to the State and the Central
Government  for information. It goes without saying that
Commissioners and District Collectors had a serious role to play.
They were to oversee the working of the Zila Parishad, Panchayat
Samiti etc. There is no evidence of any report having been sent by any
Collector to the Commissioner or by any Commission to the State
Goyemment,

In pursuance of these directions laid down in the guidelines the State
Government  had  issued  detailed  instructions by  letter
no.Gra. Vikas. 8/Ka-37/2001-6981  dated 28.05.2002 for  the
functioning of the SDO<DDCs/Collectors/Commissioners. By this
letter Mr Sudhir Kumar, Special Secretary to the Government wrote to
all Commissioners, District Magistrates and all Deputy Development
Commissioners giving detailed instructions with regard 1o
implementation of the Sampoomna Gramin Rozgar Yojana. In this

. letter, it was pointed out that an annual scheme of work should be

drawn up in regard to selected schemes by the Gram Panchayat. At
paragraph-WIII it was stated therein that no work was to be done
through contractors. Implementation of all works should be done
departmentally. In any work no middleman or agency should be
employed. At paragraph-XIV prohibition was placed on the nature of
works to be done under the SGRY. At paragraph-XV the duties of
Divisional Commissioners, District Officers, Deputy Development
Commissioners, Sub Divisional Officers and Block Development
Officers were clothed with power of inspection and coordination. Zila
Parishad, Panchayat Samiti and Gram Panchayat were to inspect the
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works. The circular issued by the Special Secretary is annexed as
Annexure- 7 to this report. 1 only wish to state here that no Sub
Divisional Officer, Collector and Commissioner took any interest in
implementation of the scheme. In terms of the guidelines detailed
monthly report was to be fumished in proforma-1 by the 10" of
succeeding month as per Annexure- 8 No progress report was filed
by any officer. In terms of paragraph 7.1.2 the State Government had
to ensure that the Officers of the district/State/Sub-Division and block
level closely monitor all aspects of the works through visits to the
worksite area. A schedule of inspection shall be drawn up by the State
Government and strictly adhered to. The schedule so drawn up was to
ensure that SGRY works in at least 10 Panchayats were inspected by
district level officers (i.e. District Collectors) and in 2% Panchayats
by the State level officers. The inspecting Officer was to send the
inspecli-;:ﬁ schedule by the State Government to the Ministry of Rural
Development. In terms of paragraph 7.1.5 a summary of the number
of inspection conducted by district and State level officers was
required to be attached with proposal for release of second instalment
of cash component of Central assistance. The State Government did
not produce any material showing compliance of this direction by
district and State level officers.

The relevant part of the rules contained in the Government Circular
dated 28/05/2002 is as follows :-
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The rules were completely ignored by the Commissioners, Collectors
and  Sub Divisional Officers. A SDO was required to inspect 15
schemes. The Collector was required to inspect 10 schemes. A DDC
was to inspect 15 schemes (in which at least 5 schemes should have
been of the involvement of Rs five lakh and above). There is no report
from any SDO to DDC or Collector. There is no report of any DDC to
the Collector of the district in writing. No Collectors sent any report to
the Commissioner and no Commissioner examined any scheme nor
sent any report in writing. Thus, all the high officials took no interest
in the implementation of the SGRY scheme.

A general notice was published in the press directing all the
SDOsD.D.Cs./D.Ms./Divisional Commissioners in the State to
appear before this Commission and state the interest taken by them in
the implementation of SGRY scheme. Collectors who were examined
by the Commission stated that they all took full interest in the scheme.
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That was the statement of Dr Pratima 5. Varma, the then Collector,
Vaishali district and Mr Atish Chandra who was also Collector,
Waishali for some time. Both of them however feigned ignorance
about the existence of huge quantity of rice in the godowns of the
dealers. They stated that no one informed them about it. The fact was
that huge quantity of rice was available with the dealers according to
their Stock Register but the two Collectors stated that nobody
informed them about the situation. This shows that the Collectors
showed no initiative in the implementation of the SGRY scheme or its
successor NREGA scheme. This was serious lapse on their part.
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DIsPOSA W P "ATIONS ¢

As stated earlier, two Members of the Commission — Mr Sanjay
Kumar Singh, IAS (Retd) and Mr Arun Kumar Singh, IA& AS (Reud)
relinquished office. The Chairman of the Commission (i.e. myself)
broughi the situation to the notice of the Hon'ble Chief Justice. His
Lordship treated the letter of the Chairman as an LA. heard the parties
and passed order on 02/08/2017 laying down that the Commission
need not examine all the dealers of the State (Annexure-3). His
Lordship ordered that :

*(3) the Commission shall cause an inquiry only with regard to
the inquiry of such of the persons who have filed writ petitions
before this court pertaining to which orders were passed on
21/09/2015 in CWIC No, 1952972011 and analogous cases.
Scope of the inguiry shall be confined to the adjudication of the
dispute raised by the writ petitioners who had filed writ
petitions before this Court.

(4) the persons or PDS dealers who are not parties in the writ
petitions or who had not ventilated their grievances in the writ
petitions before this Court shall not be permitted to take up the
issue before the Commission.

(5) the Commission shall further ensure that the condition
stipulated in the original order passed on 21/09/2015 with
regard to deposit of the 50% of the Certificate amount for the
purpose of preventing coercive action shall continue’ to remain
in operation.”

Thus this Commission was required to hear the dealers for disposal of
the writ applications,

141 writ applications had been filed before the High Court. They were
all sent to this Commission. The number of dealers was however more
than 141 since several of the petitions contained several petitioner
dealers (more than one). The number of dealers swelled to 214, Since
they all had to be heard, fresh notices were issued to all writ
petitioners to appear with their representation, if any. Several of them
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filed representation while others made oral submissions. Some of
them appeared personally and some of them appeared through their
counsel. In terms of the order of the High Court in regard to payment
of dues, every dealer was directed to deposit 50% of the demand.
Only such of them were heard who had deposited 508 of the demand.
Mosi of the dealers deposited 50%. Very few recalcitrant dealers
refused to deposit. In some cases there was dispute about the quantum
of the demand. In those cases after 50% of the demand had been
deposited, they were heard. Their cases were given due consideration,

All the writ applications have been disposed of. The final orders have
been placed on the website of the Rural Development Depit
(rdd.bih.nic.in). Hard copies of orders have been placed in Vol.Il of
this report. | am happy to inform the Government and the High Count
that quite a substantial amount has been realised from the dealers but
unfortunately the authorities are not in a position to inform the
Commission how much has been realised in regard to SGRY scheme.
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QUANTUM OF ACTUAL LOSS TO THE GOVERNMENT :

The first question posed by Mr Justice M.K. JTha was to ascertain the
quantum of actual loss sustained by the Government. That I now
proceed to decide.

Most of the dealers had lifted the rice but they had not distributed
them all for various reasons, either for want of issuance of coupons by
the Mukhiya or the Panchayat Secretary or the District Engineer/DDC
in the Zila Parishad. Thus huge quantity of rice remained with the
dealers. These | shall describe as residual rice. For ascertaining the
quantity of residual rice, the Commission had to rely upon the figures
supplied by the DDCs. 1 regret to write that DDCs or the District
Rural Development Authority (DRDA) rarely checked the figures that
were being supplied to us in regard to lifting and distribution of rice
by the BDOslother agencies. The DDCs only countersigned the
statements without checking or verifying them. The result was that
BDOs often appeared with different figures in regard to distribution of
rice and the Commission had to repeatedly send back to the BDOs to
do the re-checking. The Commission therefore has calculated the
volume of residual rice on the basis of figures supplied by the district
authorities. After calculating the residual rice of all the 38 districts, it
was found that the residual rice was to the tune of 1744583.94
quintals i.e. 174458.394 tones, the value thereof in terms of Rs 1370/-
per quintal was Rs 239,00,79,997.80 (Rupees two hundred thirty nine
crore seventy nine thousand nine hundred ninety seven and paise
eighty only).

In calculating the residual rice the Commission was faced with some
double dealing by the auditors. The Commission found that the
auditor M/S Ramakant Jha & Co. was guilty of several lapses. Even
on being summoned Ramakant Jha did not turn up to explain the
discrepancies. He always sent his clerical staff. 1 was somewhat
perturbed at the attitude of the clerical staff. They had no compunction
in accepting furgged papers (coupons and stock registers) which was
obvious to my eyes. The clerks had no answer to them. 1 had the
impression that these clerks were also parties to fabrication of
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coupons. This was so especially in the district of Katihar. The
Commission did not have the time to verify the activity of the
Auditors in other districts. The State Government would be well
advised to consider whether M/S Ramakant Jha should be retained in
the panel of Auditors. Thus the loss sustained by the State
Government was to the extent noted above.
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COMMISSION AT WORK :

I had occasion to examine the audit of Katihar district in some depth. 1
found that 10 dealers failed to join the audit for six years although
they were repeatedly told to get the audit done. After six years, fudged
up papers formed the basis of audit. The Auditor himself of M/S
Ramakant Jha & Co did not examine matters and left the audit to its
employees (Clerks etc). They were too willing to help the dealers. In
some occasion | rejected the audit report. The audit report especially
in regard to Abdul Razzaq and Amanullah (Enavatullah) were clearly
unacceptable. Similar situation appeared in case of a dealer of Tardih
block of Darbhanga district which has already been mentioned above.
The Commission did not have the time and opportunity to examine
the working of audit in other districts.

The manner in which the loot took place in the district of Munger
needs to be mentioned. On 31/12/2005 when it was known that the
scheme was going to be closed, the picture of residual rice in seven
blocks was as follows :-

Block Lifting Distribution Balance Price
Zila Parishad 10:422.00 NIL 10422.00  1,42,78,140
Munger Sadar 3583.29 NIL 3583.29 49,09,108
Jamalpur 3749.00 NIL 3749.00 51,36,130
Tarapur 2099.31 NIL 209931 28,76,055
Sangrampur 3841.74 NIL 3841.74 52,63,184
Msarganj 9197.65 NIL 9197.65  1.26,00,780
Tetia Bambar 9607.49 NIL 960749 1,31,62,261
Haveli Kharagpur T9.06 NIL 79.06 1,08,312
Bariyarpur 4892.00 NIL 489200 67,02,040
367965 * 36T9.65*  50,41,120
Dharahra 25384.74 NIL 25384.74 34777094

These two figures create confusion which remained unexplained by the
B The figure with * has not been computed.

TOTAL :- 72856.28 72856.28 9.98,13,104
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It may be observed that all the lifting was done after 31/12/2005 and
at that point of time it was known to the authorities that the scheme
was o be closed after March, 2006 and yet lifting in huge quantity
was ordered by the authorities. All of them remained undistributed.
After the order of lifting of grains post December, 2005, no coupons
were isswed. That is indicative of the fact that the authorities and the
dealers were hand in gloves. The dealers stated that no coupon was
issued and therefore, rice was not distributed. This is not a situation of

dealers versus BDO or DDC. It is a situation of dealers, BDOs and
the DDC hand in gloves. The guidelines provided that in the
beginning of every year, a list of schemes would be prepared and

lifting would be ordered in terms of the scheme but the fact that lifting
was ordered but no coupon issued clearly shows that no scheme had
been drawn up and that the DDC, BDOs and the dealers were hand in
gloves. 1 have not the least doubt about the rice in the stock on
31/12/2005. The conclusion is obvious that the lifting was ordered
with oblique motive. It becomes clear that there was no scheme and
the lifting was not correlated with any scheme. The total value of the
undistributed rice was Rs 9,79,36,211.65 (Rupee nine crore seventy
nine lakh thirty six thousand two hundred eleven and paise sixty five).

Mention must be made of Jamui district. The shop at Laxmipur in the
district of Jamui was the flash pgint which brought the caracas
tumbling. The Office of the Auditor General commented that the
representative of the Auditor General had gone to Laxmipur and
learning that the dealer is not issuing rice, the Auditor General’s men
found that the dealer escaped physical verification of the godown. The
dealer actually fled away and avoided checking. If there had been
physical verification it would have been evidemt that there was no
grain in the godown.

Mr M.K. Agrawal was BDO, Dharahra block between 300/05/2005 and
30/12/2006. That is the period when Mr Agrawal ordered lifting of
23] quintals of rice but nothing was distributed. Question is why did
he not issue coupons. This non issue of coupons reflects on his
integrity. If there was no scheme why did he order lifting of 231
quintals of rice ?
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Mr Upendra Kumar was the DDC, Munger between 30/05/2005 to
31/12/2006. The liftings by B.D.Os. (apart from 231 quintals) were
ordered by the DDC, Munger, Mr. Upendar Kumar. The Commission
has recorded the statement of Mr Upendra Kumar. Summonns were
issued to the then District Engineer, were not a sereved upon him as
he was said to be traceless. The total misappropriation in the district
of Munger was to the tune of Rs 9,79.36.211.65 (Rupee nine crore
seventynine lakh thirtysix thousand two hundred eleven and paise
sixty five).

I must mention about the state of affairs which took place in Dharahra
block of Munger district. Seven persons namely; Mahendra Yadav,
Dinesh Yadav, Suresh Prasad, Arjun Prasad Verma, Umesh Paswan,
Braj Bhushan Singh and Sadanand Yadav were ordered to lift rice in
huge quantity. The value of which (@ Rs 1370/~ per quintal was Rs
1,07,08,942/-(Rupees one crore seven lakh eight thousand nine
hundred fortytwo) only. Rice was issued to these dealers but that
remained unutilized. There is no evidence of their lifling being
ordered in connection with any scheme. | have mentioned that out of
the above liftings, Mr M.K. Agrawal, the then BDO, Dharahra block
was responsible for lifting of 231 quintals of rice which was not
utilized at all. The balance lifting was ordered by the District Engineer
and the DDC, Munger. The responsibility of non-utilization of this
rice also must fall upon the BDO, District Engineer and DDC,
Munger. Mr Upendra Kumar who was the DDC, Munger from
30/05/2005 to 31/12/2006.

Besides the pilferage/embezellement at Dharahra block, there is
another scandalous affair. A dealer Mahendra Yadav at Dharahra
block had lifted 2150 guintals of rice. The value of which was Rs
29,46,185/-. Mr Sujit Kumar Raut, the present BDO has filed a report
before this Commission that the residual rice with Mahendra Yadav
was only 127 quintals. The same BDO has sent another report today
stating that Mahendra Yadav had lifted 100 quintals under SGRY
scheme and 27 quintals under NFFW. He has reported that on
17710417 the Stock Register aid distribution statement of Mahendra
Yadav was examined. From the Stock Register and Distribution
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Register it showed that Mahendra Yadav was left with 2150.50
quintals of rice. It appears that the major part of lifting was done
under NFFW. In any view of the matter, the BDO was responsible for
embezzlement for the entire 2150 quintals of rice. The total
embezzlement at Dharahra block appears to the tune of Rs
2,44,32.373/<(Rupees two crore forty four lakh thirty two thousand
three hundred seventy three) only.

The involvement of Mr Upendra Kumar cannot be brushed aside. This
matter must be dealt with by the State Govermnment for taking
appropriate action. Mr Arvind Kumar Singh retired a year earlier.

The picture in Dharahra block of the district of Munger is mind
boggling. Within Dharahra block there were seven dealers besides
twenty others namely; Mahendra Yadav, Dinesh Yadav, Suresh
Prasad, Arjun Prasad Verma, Umesh Paswan, Brij Bhushan Singh and
Sadanand Yadav. The lifting of rice by them after 31/12/2005 was as
follows :-

Lifted  Distributed Balance Value
Duantity Quantity Cuantity @ 1370/

Mahendra Yadav 2150.50 NIL 2150.50 20.46.185
Dinesh Yadav 7512.00 NIL 7512.00 - 1,02.91.440
Suresh Prasad @ Sah 70921 NIL 709.2] 971,617 ,
Arjun Prasad Verma 517.14 Nil. 517.14 T.08.481
Umesh Paswan 5259.00 NIL 5259.00 72.04,830
Brij Bhushan Singh 1255.00 NIL 1255.00 17.19.350
Sadanand Yadav 43100 NIL 43100 590,470
TOTAL:  13833.85 1383385 2,44,32373

The picture in Bariyarpur block was equally dismal. As an example; |
am mentioning three dealers namely; Sita Devi, Chamaklal
Chaudhary and Chandra Shekhar Prasad. The lifting and balance rice
in regard to these dealers were as follows :-
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SN. Name of the dealer Lifted Distributed Balance Price

Oty Oty Oty
1. Sita Devi 4813.63 NIL 481363 6394673
2. Chamaklal Chaudhary  957.17 NIL 1957.17  26.81.322
3. Chandra Shekhar Pd 1680.24 NIL 1680.24 23,001,928
TOTAL: 845104 8451.04 11577923

1 have no doubt in my mind that the rice lifted by them were
misappropriated by the dealers in conjunction with officers,

The entire rice lifted by the dealers remained unutilized. There is no
evidence of the lifting having been ordered in connection with any
scheme. The guidelines of the scheme provided that lifting should be
ordered in relation to schemes prepared in the beginning of the year.
This was completely ignored. Mr M.K. Agrawal who was the BDO at
Dharahra, when called upon, stated that he had not ordered lifting of
the entire .quantity shown above but had ordered lifting of only 231
quintals of rice when remained unutilized. He stated that the balance
lifting was ordered by the District Engineer and the DDC, Munger.
Tones of rice was lifted in Dharahra block when Mr M.K. Agrawal
(30V05/2005 to 30/12/2006) was the BDO and Mr Upendra Kumar
was the DDC, Munger from May, 2005 to December, 2006. None of
the seven dealers paid anything as the price of residual rice.

The picture of seven other blocks also needs to be scrutinized.
SN.  Name of the dealer  Lifled Distributed BalancePrice

Oty Oty Oty
1. Munger Sadar 358329 NIL 3583.29 49,09, 108
2. Jamalpur 3749.00 NIL  3749.00 51.36,130
3. Tarapur 2099.31 NIL 209931 28.76.055
4. Sangrampur IB41.74 MNIL 3341.74 52.63,184
5. Asarganj 9197.65 NIL 919765  1.26.00,780
6. Tetia Bumber 9617.49 NIL 961749  1.31.75.96]
7. Haveli Kharagpur T9.06 NIL 79.06 1.08,312
TOTAL: 31167.54 32167.54  4,40.69,530

Besides the above, there was 10,422.59 quintals of rice in"the Zila
Parishad account when the concerned scheme was closed on



49

e O

41

311272005, The value of which was Rs 1,42,78,948/-(Rupees one
crore forty two lakhs seventy eight thousand nine hundred forty
eight). The entire loot was to the tune of Rs 9,81,63,715/- (Rupees
nine crore eighty one lakh sixty three thousand seven hundred fifteen)
only.

From the above statements it will be seen that rice worth crores were
lifted when the scheme was about to be closed and nothing was
distributed. To order lifting after 31/12/2005 itself shows that the
BDOs were up to some smart games. It is inconceivable before me
that the entire rice deteriorated and became useless. 1 have not the
least doubt that the rice found dubious alleys and were sold in the
black market. 1 am also doubtful if the entire consignments even
reached the godowns of the dealer. For ought one knows the rice may
have been directed 1o different quarters after the rice lefi the State
Food Corporation Godowns. The DDC i.e. Mr Upendra Kumar and
Mr M.K. Aggrawal must be held liable for this misappropriation. If
rice worth about Rs 10 crores got misappropriated by the dealers,
B.D.Os. and D.D.C. (who ordered lifting of more than 70,000 quintals
of rice in January, 2006 and March, 2006) the State should examine
the matter and take appropriate action. It is no answer for him (the
D.D.C.) 1o say that no one told him about the state of affairs. They
were supposed to observe the working of the scheme. They obviously
failed in their duty. The dealers cannot get away by saying that the
rice was not distributed because coupons were not issued by the
BDOs and the District Engineers. To me it is obvious that the dealers
and BDOs were hand in glove in this entire loot. The State
Government may consider whether Mr. Upendra Kumar was party o
the loot and shared the booty.

Mr. Upendra Kumar stated in his first statement that he had not
ordered lifting of any rice to any particular agency but his statement
was demonstrated to be false by the evidence of Mr. Rameshwar
Pandey, the present D.D.C. in 2018 who deposed that by letter dated
111 dated 21/01/2006 Mr Upendra Kumar had ordered allotment of
5860 quintals and on 24/03/2006, 65120 quintals of rice to different
agencies. Mr Kumar ordered lifting of huge quantity of rice and
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nothing was distributed. In view of the stand of the dealers of the
district of Munger that the rice had deteriorated and had been thrown
away which I have not accepted, it is obvious that the rice had been
disposed off in the black market. | have not the least doubt that Mr
Upendra Kumar had failed in the improper allotment of rice. Mr
Upendra Kumar stated that no order had been received from the
Government in regard to the residual rice. Even if no order had been
received it was his duty to seek instruction from the Collector, the
Commissioner or the State Government. He did nothing in fact. But
the big question is why did he ordered lifting of rice at the fag end of
the scheme when there was no approved scheme of works. He retired
about ten years ago. What action can be taken against him is for the
State Government to decide. Government may take such appropriate
action as it may consider necessary. It was the duty of Mr. Upendra
Kumar, D.D.C. to inform all the authorities about the residual rice.

Mr. Arvind Kumar Singh was the” D.D.C, Munger between
I 272006 1o 29/10/2009. No work was taken up during his tenure. In
2009 he took steps for initiating coercive steps but his hands got tied
because of the restraint orders passed by the High Court restraining
any coercive action. He therefore cannot be found guilty of any
delinquency. However, before such restraint orders came, he
succeeded in realizing more than 23.00 lacs from the dealers. He also
got filed several criminal cases and certificate cases. The situation at
Munger beats all comprehension.

Thousands of quintals of rice were directed to be lifted without any
scheme being in existence. In the district of Munger in Dharahra
block, seven dealers were directed to lift 13833.85 quintals of rice. All
of them remained undistributed. Their value was Rs. 1,89,52,374.50
(Rupees one crore eighty nine lakh fifty two thousand three hundred
seventy four and paise fifty) only. They refused to pay even a shell
for the residual rice. The situation in Jamui district was equally
dismal. The attempt to examine the grains in the godown of
Laxmipur failed because the dealer was neither issued coupons nor
they showed any stock of grains whereas the book showed that there
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was huge quantity of rice with him and the dealer fled away when a
test check was to be done by the auditors of C.AG.

Mention must be made about Mr. Shishir Kumar, the then District
Engineer Incharge, Vaishali. He had passed orders for lifting of huge
volume of rice. He was summoned several times to explain his
conduct in the SGRY scheme but he did not turn up. He tumed up on
the first occasion and prayed for time to explain matters but he never
tumned up later despite issuance of several reminders. His action also
calls for serious inquiry and suitable deterrant action.

Mention must also be made about Mr. Navin Kumar Singh, who was
BDO, Raja Pakar block in the district of Vaishali between 11/08/2004
to 17/02/2006. On 09/12/2016 he was Deputy Director, Youth
Mission, Bihar Vikas Mission. He stated in his representation before
this Commission that he never received any information from anyone
concerned about rotting or diversion of food grains lying with the
PDS dealers. He ordered lifting of huge volume of rice. Ram Balak
Rai (deceased) at the time of his death was possessed of 3680.49
quintals of rice. Mr. Navin Kumar Singh took no action as to what
happened to the rice and how they disappeared. Nor did Mr. Navin
Kumar Singh had any explanation why so much rice was delivered to
the dealer without any scheme. That also at the fag end of SGRY.
This entailed tones of rice worth Rs 50.42,271/- (Rupees fifty lakh
forty two thousand two hundred seventy one) only. This calls for
stringent scrutiny and action against Mr. Navin Kumar Singh. At that
time Ram Balak Rai, was the Secretary of Primary Agriculture
Cooperative Society (PACS)Rajapakar.

I have annexed the quantum of loss to the State in several districts.
These show that the State Government lost Rs 239,00,79,977.80
(Rupees two hundred thirty nine crore seventy nine thousand nine
hundred seventy seven and paise eighty) only as price of residual rice.

The State has suffered crores of rupees as indicated above. The loss
could have been obviated or minimized if the High Court while
restraining the Deptt. from taking coercive action had directed the
dealers to deposit the price of residual rice as an interim measure @
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Rs 622/- per quintal. The dealers were clamoring that the rice had
rotten. That was a matter to be considered. The dealers were also
agitating that in any case they should have been called upon to deposit
not more than @ Rs 622/- per quintal which was the BPL rate. Till
that stage since the dealers were being asked to file their
representation before the B.D.O., D.D.C. or Certificate Officer, an
interim order for deposit of price at that rate would probably have
been more appropriate which they were willing to pay. The stay
orders were issued since 2009 and remained pending in the High
Court till 2015 because the State Government was not up and doing.
Thus the dealers made illegitimate gain. Some orders were passed to
deposit 10% or 20% of the demand. That was too low,

The Commission was constituted by Government Motification in
pursuance of the order passed by Mr Justice M.K. Jha. The
Commission commenced with three Members consisting the
Chairman assisted by Mr Sanjay Kumar Singh, 1AS (Retd) and Mr*
Arun Kumar Singh, IA&AS (Retd). The High Court had ordered a
deep and permissive judicial inquiry into the working of the SGRY. It
was however, aborted by the two other Members who relinquished
office on 30" June, 2017. As stated earlier, the Chairman conveyed
the piquent situation to the Hon’ble Chief Justice who ordered that the
Commission will be a one man Commission presided by the Chairman
(i.e. myself). Thereafter, the Commission functioned as a single
member Commission.

The High Court had directed to examine all the dealers 3994 in
number vide para-68 of the High Court order and to examine the role
of officers in the implementation of SGRY scheme. This task of
examining all the dealers in the State of Bihar and examining the
conduct of officers was not a matter which could be completed within
six months. Mr Sanjay Kumar Singh felt that the High Court was not
right in calling upon the Commission to examine all the dealers. The
deep and permissive inquiry did not appear to be appropriate. He was
therefore of the view that the Commission must conclude its
deliberations within six months. This was an impossible task.
Anyway, The Commission started functioning by issuing notices and

-
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examining all the dealers of Vaishali as a starter. Later, notices were
issued to the dealers in Aurangabad, Rohtas, partly Purnea and partly
Patna.

It must be stated here and now that the terms of reference mentioned
in the Government Notification was “to determine the responsibility
for the lapses for the loss food grain and for realization of equal
amount of the same after closure of SGRY scheme and National Food
for Work schemes. In terms of the notification the Commission was
required to deliberate upon realization of amount equivalent to the
loss of food grains as well as the responsibility for the lapses for the
loss of food grains.

During discussion between the Members, Mr Sanjay Kumar Singh
was of the view that SDOs, DDCs, Collectors and Commissioners had
no role to play and therefore, there was nothing to examine their
activity. This attitude of Mr Singh was directly opposed to the purpose
of the judicial inquiry laid down by the High Court. The High Court
has specifically stated that no useful purpose would be served by
deciding the individual writ applications. According to the High
Court, the malady in the implementation of the scheme was very deep
and officers and dealers were all responsible. The guidelines had
enjoined duties upon S.D.0s., D.D.Cs., Collectors and Commissioners
in the implementation of the scheme. The State Government also
issued directions in accordance with the guidelines. It would
therefore, be not right to say that the Commission was not required to
question the attitude of Collectors and Commissioners.

Since the objective of the order of the High Court and of the State
Government was to determine the quantum of loss of food grains and
for realization of equivalent amount, it was necessary to determine the
rate at which realization of the residual rice was to be effective. | have
earlier set out the rate at which realization had to be done and the
reasons there for. Since the State Government was not clear in its
mind at the initiation of the Commission in regard to the rate of
realization, the Commission proceeded to hear the dealers of Vaishali
on its own. Learned counsel for the State Mr K.K. Mishra took up
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cudgels against the inquiry suggesting that the first duty of the
Commission was to determine the rate of realization. This brought
about difference between the Chairman and other two Members.
Having fixed the rate the Chairman invited the two Members to come
to his chamber and discuss the question of the rate. Mr Sanjay Kumar
Singh was the D.D.C., Bhojpur, Ara and thus had conflict of interest
in hearing of the cases specially the rate of realization. Mr Sanjay
Kumar Singh refused to enter into any discussion. His view was that
the rate should not be more than APL rate. The two members refused
to consider the rate as fixed by the F.C.L. and circulated by the Mr.
Santosh Mathew, the then Principal Secretary R.D.D. as also the
statement before the full commission by the present Secretary of the
R.D.D. Mr. A.K.Choudhary. All of them had insisted only one rate
and that was Rs. 1370/- per quintal.

On being asked by the Chairman Mr, Sanjay Kumar Singh suppressed
the fact that he was D.D.C. Bhojpur{Ara) between 16.12.2006 to
26.10.2007 which was a vital period for the enquiry. Afier it came to
the knowledge of the Chairman some querries were made from Mr.
Sanjay Kumar Singh via e-mail. He did not respond and ignored the e-
mail. This was ostensibly the reason for Mr. Sanjay Kumar Singh to
relinguish office.

The C.A.G. too computed rate of the residual rice with PDS dealers at
different rates in different cases/ districts. In their report vide Memo
Mo.lC-XX-CL dated 14/03/08 concerning Kaimur district, the price of
rice has been noted (@ Rs 1310/~ per quintal. In the next para of this
report, the same rice is shown priced @ Rs 690/- per quintal
{Annexure- 9A &B).

In another report vide Memo No.l.C.XXI1-19 dated 31/07/08, the price
of rice conceming Kaimur district appears to be computed @ Rs 565/-
per quintal by the C.A.G.

This might have been the reasons for Mr Arun Kumar Singh
{Member) who himself was A.G./ Principal A.G./Dy C.A.G. during
the period of reference to relinquish his post and to follow suit of Mr
Sanjay Kumar Singh (Member). Both the Members had serious
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objection in fixation of the rate of residual rice at Rs 1370/~ per
quintal.

After that as per order of the Paina High Court, this Commission
started functioning as a Single Man Commission.

While the Commission was functioning as three-Man Commission
and hearing individual dealers of Vaishali, all the dealers were
directed to deposit 50% of the demand.

On one issue there was serious difference between Chairman and the
other two Members. The Members were of the view that the licensed
PDS dealers had died, no realization should be made from his heirs. In
some cases licenses had been granted on compassionate ground to the
sons of the dealers. In that case also, the other two Members were of
the view that no realization should be made from the successor.

In one case the sum of realization from the dealer was™not high. In a
weak moment the Chairman concurred with the views of the other two
Members rather unwillingly. That case was followed by another
dealer where the demand was seventeen lakh of rupees. In that case
also, the two Members took up the stand that the dealer’s heir should
not be made to pay for the residual rice. At this stage, I put my foot
down and refused to agree to allow the heir to escape without
payment. The Chairman’s view was that the heir while accepting the
benefits of his forbear must also be held liable to meet the liabilities.

The other difference between the Members was in regard to the rate at
which the price of residual rice was to be realised. On account of these
differences the two Members relinquished office as stated earlier.
These two Members refused to consider the rate as fixed by the FCI
and circulated by Mr Santosh Mathew, the then Principal Secretary,
Rural Development Depit. as also the staiement before the full
Commission of Mr Arvind Kumar Chaudhary, the present Secretary,
Rural Development Deptt. All of them had only one rate and that was
Rs 1370/~ per guintal of SGRY rice. On report by the Chairman, the
High Court by order dated 02/08/2017 ordered that the Commission
shall be a one Man Commission presided over by me. The single
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Member Commission then took up the work. Since the writ
application had to be considered and disposed of, all the petitioners
were issued notice to appear before this Commission and file their
submissions. Each dealer was informed that the writ application
would be heard only if they had paid 50% of the demand. Thus all the
petitioners deposited 50% of the demand. Those who did not deposit,
their applications were rejected and the DDC and the Certificate
Officer were directed to proceed with the certificate proceeding. All
the writ petitioners were heard in person or through their counsel.
There were 141 writ applications but the number of dealers was 214,
This difference in number was because of the fact that in some writ
applications there were several petitioners as stated earlier also.

All the writ applications were disposed of. The final orders have been
placed .on the website of the Rural Developmenmt Depit,
(rdd.bih.nic.in). Hard copies of the final orders have been placed in
Volume-11 of this report.
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HOW MUCH THF. STATE LOOSE :

The first duty enjoined upon the Commission by Mr Justice M.K. Jha
was to ascertain the quantum of actual loss sustained by the
Government. As a colalary to that issue the Governor’s Natification
called upon the Commission :

“(a) to determine responsibility for the lapses for the loss of food
grains and for realization of equivalent amount afier the closure of
Sampoorna Gramin Rozgar Yojana and National Food for Work
Scheme.”

In short the duty was to find out how much rice was left with as
residual which the State Government lost. The price of the residual
rice would be the loss sustained by the State of Bihar.

It is therefore, necessary to ascertain as to what was the residual rice
with the PDS dealers in the whole State of Bihar. This was no mean
Job. All the District Officers had been directed to get done the audit of
the residual rice in all the districts. The District Officers measurably
failed in this assessment of the residual rice. The result was that the
Principal Additional Advocate General; on the instruction of
departmental officers gave different figures of residual rice. The value
thereof differed sometimes Rs 321 crores. At some other times at Rs
260 crores and at sometimes Rs 113 crores. That necessitated Mr
Justice ML.K. Jha to enjoin the Commission to ascertain the actual loss
sustained by the Government.

In order to discharge the obligation cast upon the Commission in this
behalf all District Officers were directed to send audited statement of
residual rice. This meant that all the districts were to draw up a chart
of the quantum of lifting and distribution which would bring out the
balance of the residual rice. Some districts did send the report but
several of them defaulted seriously. The district of Katihar sent a
statement of dues in 2017, Audit had been effected in that district, as
in all districts in 2011 itself but the officers for reasons best known to
them failed to comply. In Dhoraiya block in the district of Banka the
figure was received in April, 2018, The audit is still going on and final
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audit report has not yet been received. The District Magistrate, Gaya
was also one of the defaulting officers. He failed to take any action.
He got a statement of dues sent only after he was threatened by the
Commission that his name would be reported to the Chief Secretary
for dereliction of duty if the report was not sent. It appears 1o me that
the District Magistrate, Gaya considered below his dignity to appear
before the Commission and explain the matter. His conduct is
reprehensible. A duly constituted Judicial Commission is entitled to
be treated by the District Officers with respect and expediency.

The work of collection of the residual rice from each district (barring
Banka) was received in January, 2018. The report of Bank is now
available except the audit report. The report on certain points from
Bhagalpur is still pending for which the Secretary, Rural Development
Depit. has been reminded.

According to the statement sent by the Disrict Officers the residual
rice was to the tune 17,44,583.55 quintals. The value thereof @ Rs
1370/~ per quintal is Rs 239,00,79,997.80 80 (Rupees two hundred
thirty nine crore seventy nine thousand nine hundred seventy seven
and paise eight) only. Out of this Rs 22,03,13,835.15 (Rs. Twenty two
crore three lakh thirteen thousand eight hundred thirty five and fifteen
paise)has been realised leaving a balance of Rs 216,97,66,162.65 .
Thus the loss to the State was to the tune of Rupees two hundred
sixteen crores ninetyseven lakhs sixtysix thousand one hundred
sixtytwo and paise sixtyfive.

After the Commission took charge the Commission direcied the
dealers to deposit 50% of the demand in the light of the order of Mr
Justice M.K. Jha. In this process a good sum has been realised but the
Commission is not in a position to state the quantum of realization for
the reason the district authorities expressed their inability to state the
deposits made by the dealers. At the initial state the rate has been
calculated at the rate of Rs 1370/~ per quintal which I have already
decided. A copy of the chart of dues is annexed as Annexure-10 to
this report.
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125- In stating the figures mentioned above, 1 have some difficulty in
stating those figures as absolutely correct for the reason that the
auditors” role in the audit was not very straight. In the district of
Katihar especially the role of auditor Rama Kant Jha & Associates
was somewhat suspicious. Mr Rama Kant Jha was called by the
Commission to explain some discrepancies but he did not tum up. All
the time he sent his clerks who had no compulsion in fumishing
tarnished statements. [ must state that the heaviest lifting was done in
the district of Katihar. The volume of lifting of rice was 4,69,840.42
quintals. According to the official statememt 3,09,397.90 was
distributed to workers leaving a balance of 160442 quintals which
would be equal to 16044 tones, the value thereof would be
Rs 21,98,06,252.40. The official statement sent to this Commission
during the hearing shows that nothing had been realised. The
Collector had repeatedly called upon the dealers to get the balance
rice audited. Till 2015 very few of the dealers got their accounts
audited. Seven dealers were given ten reminders from 2011 till 2017.
They acquiesced in the audit in 2017. The report was received from
the auditor Rama Kant Jha while the hearing was going on and on
everyday he was used to come with varying figures. | am unable to
vouch for the complete correctness of the quantum of residual rice on
account of the behavior of the auditor. The delay in audit in several
districts enabled the dealers to fabricate delivery coupons and thus
cover up their misdeed of selling the rice in the black market. The
auditors appeared to be too willing to lend their helping hand to the
dealers enabling them to coneeal the rice diverted in the black market
by showing good quantity of rice distributed to workers obviously on
forged coupons. This was the case in Tardih Block of Darbhanga
district were a dealer Bhavesh Kumar Bhaskar fuged the account. On
the basis of the statement of residual rice senmt by the district
authorities the total loss to the State of Bihar was Rs 216,97,66,162.65
(Rupees two hundred sixteen crore ninty seven lakh sixty six thousand
one hundred sixty two and paise sixty five) only. The State
Government was faced with the tough problem. This was not a
situation of PDS dealers versus BDOs or Panchayat Secretaries or
District Engineers or DDCs but it was a situation of unscrupulous
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officers and PDS dealers hand in gloves mulcting the State
surreptitously.

{A) The realization in Aurangabad district was creditable. Except two
or three dealers, all paid the entire demand calculated @ Rs. 1370/-
per quintal.

(B) Despite reminder after reminders, audit report from Banka did not
come. The DDC verbally told that no PDS dealer appeared for audit
which further proves the fact that the residual rice was sold in black
market.

(C) The picture in respect of Kahalgaon and Pirpainti blocks of
Bhagalpur was equally dismal. Nothing was realised from the dealers.
The DDC kept mum over the action taken on several writs filed in the
High Court despite specific orders from the High Court.

{D} The then Programme Officer was responsible for issuing
instructions to Chandrama Chaudhary, the PDS dealer of Gopalganj
district (Block Hathuwa) vide his Memo No.33 dated 23/0172010 o
deposit the price of residual rice at BPL rate for which he was not
authorized.

The above concludes the duties and responsibilities cast upon the
Commission.
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127- SUMMARY :
The summary report is as follows :-

When the scheme was closed the dealers were left with 1744583.894
quintals i.e. 174458.389 tones of rice. The value of this is calculated
{@ Rs 1370/~ per quintal which works out at Rs 239,00,79,997.80 80
(Rupees two hundred thirty nine crore seventy nine thousand nine
hundred ninty seven and paise eight) only. When the first notification
was issued by the State Government, the responsibility cast upon the
Commission was to “determine the responsibility for the lapses for the
loss of food grains and for realization of equivalent amount of the
same after closure of SGRY and National Food for Work Scheme”. At
that time the Commission was a 3-Man Commission. When the
Commission proceeded in its deliberations, one of the Members was
not in favour of determining the responsibility for lapses by the
Commissioners, Collectors and Sub-Divisional Officers. To cut maiter
short, they relinquished the Commission as the inquiry could not be
completed within six months of the notification although earlier they
had eagerly waited for an extension. The calculation of the loss was
essential for the reason that the rate of realization had to be found out
in order to dispose of the writ applications. In all the writ applications,
challenge was to the quantum of realization, value of realization and
transportation and handling charges. Thus the duty remained upon
one-Man Commission as well. | therefore, calculated the loss in terms
of quintals of rice and in terms of crores of rupees.
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THE FINDINGS OF THE COMMISSION ARE AS FOLLOWS 2=

The State Government lost Rs 239,00,79,997.80 {Rupees two hundred
thirty nine crore seventy nine thousand nine hundred ninty seven and
paise eight) only. Out of that the State Government realised
Rs 22,03,13,835.15 (Rupees twenty two crore three lakh thirteen
thousand eight hundred thirty five and paise fifteen) only. Thus the
State has still o realize Rs 216,97,66,162.65 (Rupees two hundred
sixteen crore ninety seven lakh sixty six thousand one hundred sixty
two and paise sixty five) only.

1- The rate of realization has been calculated @@ Rs 1370/- per quintal

]

which was the economic cost of the FCL

The definite conclusion of the Commission is that the rice had not
rotien but had been diverted by the dealers in black market. It is
difficult to separate the loss prior to the setting up of the
Commission and post functioning of the Commission. This is so
because the district awthorities are not able to state to the
Commission the amount realised when the Commission started
functioning.

The High Court and the State Government notification had laid the
responsibility on the Commission to determine the responsibility
for the lapses for loss of food grains. | have already stated earlier
that the Sub Divisional Officers,D.DD.Cs., Collectors and the
Commissioners were lax in their duties in monitoring the SGRY
Scheme. | have stated the duties cast upon them in terms of the
guidelines of the Central Government and the State Government
circular. These have been mentioned in para-69 1o §9.

The High Court had stated in its judgement that the loss had to be
realised not only from the dealers but from the officers as well.
Since the inquiry was botched by the relinquishment of the two
Members of the Commission and due to subsequent orders of the
High Court to convert it into a Single Man Commission, it could
not get complete picture of the entire State.
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5- It will not be therefore fair for the Commission as to what part
should be realised from the officers. In that situation, the entire
realization must be effected from the dealers as they were
mainly responsible for the embezzelement of rice except those
officers who have been indicted by me in para-98, 101 and 102
of this report.

6- While hearing the writ applications, 1 had the opportunity of
considering the cases from the districts of Vaishali, Patna, Munger,
Aurangabad, Purnea and Katihar. There were a few cases in the
district of Saharsa as well. The Commission has set out the amount
which has to be realised from the dealers.

7- The manner of conducting the audit proceeding was also very
defective. The auditors were remiss in their functioning in the
audit. The heaviest loss was from the district of Katihar. In the

= district of Munger especially Dharahra block, huge quantity of rice
as directed to be released without any scheme.

8- Since there are thousands of Centificate cases pending in different
districts, it will be adviseable for the State Govemment to earmark
separate Certificate Officers with empowerment to dispose of
pending Centificate cases of SGRY expeditiously.

Before closing this report I am inclined to point out some anomalies in
the working of the SGRY scheme. According to the guidelines,
scheme of work for the full year had to be drawn up and on that basis,
rice or cash component had to be released. The impression | got was
that the actual working was otherwise. The various letters indicate that
the allotment of rice to the dealers preceded the calculation of full
scheme for the year. The result was plethora of rice with the dealers
through SFC. In the absence of considered scheme of work, the rice
with the dealers started disappearing. When there was no scheme or
inadequate scheme, naturally would be sold by the dealer. In my view
it would not be apt to assume that the rice had deteriorated. If the
schemes were imperfect and the dealers were loaded with grains, the
result naturally would be flow of rice in the black market. There is yet
another aspect of the matter. The idea was to provide employment
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with wages to workmen. There is yet another aspect of the matter. |
would like to draw the attention of the Government. Every workman
was supposed to be issued a Red Card and that person is to be
described as BPL Card Holder. The scheme was that every card
holder would be supplied 30 kg of rice per month at BPL rate as the
case may be. A family with two adult sons would be entitled to
separate BPL card and thereby getting separate receipt of rice. That
would result in overloading of BPL card holders. So much of rice
cannot be consumed by them. The result would be sale of rice by the
card holder himself. Further if the BPL card holder was given so
much of rice, would he take up the spade and go to work. Why would
he work at that stage 7 This situation would create of a group of

persons who need not work at all. That is why there isthe shortage of
labourers in the villages.
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Conclusion :

After going through the whole gamut of inquiry, it transpired to me
that people friendly and poverty alleviation schemes such as SGRY,
MREGA, FFWP etc are started with a bang but due to tardy
implementation and poor supervision, all these end up with a whimper
resulting into serious complaints against officials as well as non-
officials. This is also due to the fact that the
BDOs/SDOs/DDCs/DMs/Divisional Commissioners are pestered with
non-developmental  activities  throughout  the  year  viz
Panchayat/Municipal/Assembly/Parliamentary elections and bye-
elections besides law and order prolems which takes much of their
time. The Government only rises to the occasion when hue and ery
over misdeeds are raised after audit or through other agencies and
then bigger scandals like the pilferage into black market of SGRY rice
comes to the fore but then due to excessive delays little could be done.
So, the only way to prevent such large scale loot of public fund is 1o
nip it in the bud during early implementation of such big schemes
through regular inspection/supervision by senior officers. The State
Government's endeavour to book the culprits too gets thwarted by
unscrupulous and corrupt elements both inside and outside the
administration which happened in the case of residual rice left with
the PDS dealers who got relief from Courts. The follow up action for
realization of the price is limited to certificate cases only for which
extra and exclusive certificate courts need to be empowered. There is
another angle to the problem. The corrupt elements (PDS dealers in
the instant case) move the High Court to get stay against the action of
the State apparatus and the State Government does not follow up such
stay orders to get vacated. This gives time to the wrong doers and
their cohorts to usurp the booty of their loot without being punished.
A regular review of such cases at all levels is a dire necessity. This
Commission within its limited scope has recommended deterrant
action in certain cases which may be taken by the State Government.
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I am obliged to Shri Shashi Bhushan Verma, retired Joint Secretary
and Secretary of this Commission and Md Shamim Anwar, Personal
Assistant working with me. Without their unnstinted cooperation,
I could not have been able to discharge my obligation.

I am also specially grateful to Mr Binodji Verma and Mr Arup Kumar
Chongdar, Special Public Prosecutors for the Commission who gave
full support to me. The office staff viz; Mr Umakant Das, Atkas Bara,
Manoj Jayshankar (computer operator), Rajesh Pandit (Computer
operator) as well as class [V employees of this Commission were also
very helpful to me. I wish them all success.

Mr K.K. Mishra, Counsel of the Rural Development Deptt., Mr
Sanjay Kumar Singh, Joint Secretary-cum-Nodal Officer, Rural
Development Deptt. and Mr Arvind Kumar Chaudhary, IAS,
Secretary, Rural Development Deptt. deserve thanks for their
cooperation in the establishment and running of the Commission and
subsequent completion of the inquiry by this Commission.

Justice Uday Sinha,
Chairman,
Justice Uday Sinha Judicial
Inguiry Commission. *
Patna,

Dated the May, 2018,
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